4® 


PTO/SB/64 (06-03) 
Approved for use through 07/31/2000. OMB Q8S1-0031 
U.S. Patent and Trademark Office; U.S. DEPARTMENT OF COMMERCE 
Under the Paperwork Reduction Act of 1066, no persona are required to respond to a collection of Information unless it displays a valid OMB control number. 


PETITION FOR REVIVAL OF AN APPLICATION FOR PATENT ABANDONED 
UNINTENTIONALLY UNDER 37 CFR 1.137(b) 


Docket Number (Optional) 


First named Inventor (j^\cVv\ydl McH'l^- 

Applleation No.: £l \ Art Unit: Z(*H$ 

Frted: A*V45* ^ISI** Examiner: VtcIU 

Title: On-U**, ComftwUtfa"* J* 4 -***'*^ I &ff<*>\*<> 


FAX RECEIVED 


Attention: Office Of Petitions 
Mail Stop Petition 

VSS^^^ m 0 5 20 °3 

Alexandria. VA 2231 3-1450 

FAX: (703) 308-6916 PETITIONS OFFICE 

NOTE: If information or assistance is needed in completing this form, please contact Petitions 
Information at (703) 305-9282. 

The above-identified application became abandoned for failure to file a timely and proper reply to a 

notice or action by the United States Patent and Tt&d&mQik Office. The date of abandonment is the day after the 

expiration date of the period set for reply in the Office notice or action plus an extensions of time 

actually obtained. 

APPLICANT HEREBY PETITIONS FOR REVIVAL OF THIS APPLICATION 

NOTE: A grantable petition requires the following items: 

(1) Petition fee; 

(2) Reply and/or issue fee; 

(3) Terminal disclaimer with disclaimer fee -required for all utility and plant applications 
filed before June 8. 1995; and for all design applications; and 

(4) Statement that the entire delay was unintentional. 

1. Petition fee t 

g'Smefl entity-fee S UfA.O^ (37 CFR 1 «17(m)). Applicant cteims small entity status. See 37 CFR 1.27. 

□ Other than small entity - fee $ (37 CFR 1 .17(m)} 

2. Reply and/or fee 

A. The reply and/or fee to the above-noted Office action in 

the form of (identify type of reply): 

□ has been filed previously on - 

is enclosed herewith, 

B. The issue fee of $_ 


□ has been paid previously on . 

□ is enclosed herewith. 


(Page 1 of 2] g 
Thte collection of Information is required by 37 CFR 1.137, The information Is required to obtain or retain a benefit by the public which is to file (and by the g 
USPTO to process) an application. Confidentiality i» governed by 36 U.S.C. 122 and 37 CFR 1.U. This eettectton is estimated to take 1.0 ^rto compteteT 
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3. Terminal disclaimer with disclaimer fee 

ST Since this utility/plant application was filed on or after June 8, 1995, no terminal disclaimer is required. 

□ A terminal disclaimer (and disclaimer fee (37 CFR 1 .20(d)) of $ for a small entity or $ for 

other than a small entity) disclaiming the required period of time is enclosed herewith (see PTO/SB/63). 

4. STATEMENT: The entire delay in filing the required reply from the due date for the required reply until the 
filing of a grantable petition under 37 CFR 1.137(b) was unintentional. [NOTE. The United States Patent and 
Trademark Office may require additional information if there is a question as to whether either the 
abandonment or the delay in filing a petition under 37 CFR 1.137(b) was unintentional (MPEP 

711.03(c), subsections (lll)(C) and (D))]. ^ ft^UmJl evtcU*.**. 

— f 

WARNING: Information on this form may become public. Credit card information should not 
be included on this form. Provide credit card information and authorization on PTO-2038, 



Date Signature 


Typed or printed name 
Address 


Enclosures: Q- Fee Payment ^y^Uei* k*, s f (P ^ 


Address ^ y j q fafr 


ST Reply 

□ Terminal Disclaimer Form 

Sf Additional sheets containing statements establishing unintentional delay 

□ Other: ^ 


CERTIFICATE OF MAILING OR TRANSMISSION [37 CFR 1 .8(a)] 

I hereby certify that this correspondence is being: 

□ deposited with the United States Postal Service on the date shown below with sufficient postage as 
first class mall in an envelope addressed to: Mail Stop Petition, Commissioner for Patents, 
P.O. Box 1450, Alexandria. VA 22313-1450. 

^Transmitted by facsimile on the date shown below to the United States Patent and Trademark Office at 
(703) 308-6916. ^ 



Date Signature 


Type or printed name of person signing certificate 
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Application Number 09/134*831 


Enclosure to Petition For Revival of An Application For Patent Abandoned 
Unintentionally Under 37 CFR 1.137 (b), Application number 09/134,831 

The following response is provided to support the delay in filing a proper reply: 

Reference: Office of Petitions response on request for Petition for Revival of an 
Application for Patent Abandoned ^ms^iS%sA^ under 37 CFR 1.137 (a), dated 
September 30, 2003 (enclosed) 

The following statement is provided to support this Petition For Revival of An 
Application For Patent Abandoned Unintentionally Under37 CFR L137 (b) (in 
accordance with the Office of Petitions recommended alternative venue in reference 
above). 

The entire delay in filing a required reply was that the applicant had the impression that 
his case was moving forward. The applicant was diligent in responding to the Examiners 
office actions (and had in fact filed a petition to the commissioner in November 2002 
concerning this application. It was dismissed because of the abandonment action that the 
applicant became aware of in a letter from the PTO dated June 5 ? 2003). During the 
application process, the applicant kept responding to office actions provided by the 
Examiner, leading the applicant to believe that a favorable action was pending. 

Because of the examiners continued responses, and applicant's pursuit of moving the 
process forward, the applicant was unaware of the time constraints. He in fact filed 
a petition to the commissioner within the time frame that the Examiner provided in the 
last office action that required a reply. 

In the time period between the applicants "Petition to the Commissioner (25 NOV 02) 
and the date of the now known "Abandonment", the applicant provided no less than three 
responses/amendments. Furthermore, the applicant had asked the Examiner on many 
occasions for constructive assistant and clarification, to no avaiL Applicant requests, in 
light of the above information, that this petition be favorably considered. 


Reynoldsburg, OH 43068 

TEL: 614-424-6446 
FAX: 614-458-6446 
Email: rmettke@aol.com 
Enclosure 



FAX RECEIVED 
NOV 0 5 2003 


7921 Panary Court, 


PETITIONS OFFICE 
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United states Patent and Trademark Office 


Commissioner Pen commbwomew *u* 

UHBS©-5TA.TEB.E»J*KI AND TMaBOMRR OPTICC 
AlexmoMm, VA 3-i*«0 


Richard Mettke 
7921 Panary Court 
ReynoktebttfgrQH 43068- 


in AppKe a t tori -o f ■ ■ ~« - — 

Rit^rd-JtaBtttercr 

Application No.09/1 34,831 

Filed: August 17, 1998 ^ m 

Attorney Docket Number: 6388.005 
Title of Invention: ON-LINE 
COMMUNICATIONS ^ 
TERMINAL/APPARATUS 


COPY MAILED 

SEP 3 0 2003 


w* ■ ■ 


mm® 


This is a decision on the petition filed August 18, 2003, under 37 CFR 1.137(a) to revive 
the above-identified reissue application. 

Th"e petition to revive under^7"CFR§i:137(a)ris^lSMISSEBp- 
Anyfeet^fdrfeeonsidsrat^ 

ma¥da¥of this decision. Extensions of fime under 37T5FRJ 1.136(a) 
TheiefionskiejBtiQrMeatje^sria 

under 37 CFR § 1.137(a)." This is not a final agency action within the meaning of 6 

U,S,C§704.- 

This above-identified application became abandoned for ^'"I^J^J^A^S'Sfl 

mailed on MaTt^SraOflS-aTid^et^tr^^ . 
reply. An amendment was submitted on Apni 24, 2002, In response to the amendment 

onApiil24;.2Q02 did not place the ap plication in cpndit ion for allowance. A s^econd 
advisory acWn mailed June 25, 2002 informed petrtioiierthe ^ amendment «f MaY.29, 
2002 did not place the application in condition for allowance. A third advisory action 
was mailed on October f 1 . 2002 in response to the amendment submitted on 
September 16, 2002 informing petitioner theamendmentd.d "o^fjof^e ^EPfijS 1 
in cWi^ : forallc^*K».-l A^eet»oounder3JCF-R 1 Ml ^^J^^i^S&Jt 
2Q0&i^tf^db^team#ca^b^ Notica-of 
Abandonment was mailed oh June 9, 2003. 


'It is noted the amendment submitted on September 16, 2002 was untimely. Although 
petitioner submitted a 4 month request for extension of time along with the amendment, the 
maximum extendable period for reply expired on September 13, 2002. 
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Application No. 09/1 34,831 Page 2 


PETITION TO REVIVE UNDER 37 CFR § 1.137(a) 

a grantable petition under 37 CFR § 1.137(a) must be accompanied by: 
I) the required^ reply. 


i Z) the petition fee, 

|3) a showing to the satisfac tion of the Commissioner that the ejps delay in filing the 
required reply from the due date for the reply until the filing of a grantable petition 

pursuant to this paragraph was unavoidable, and 

(4) a terminal disclaimer and fee if the application was filed on or before June 8, 1995 
or If the application is a design application. 

The instant petition lacks items (1) and (3). 

The instant petition lacks item (1) the required reply. The proposed reply required for 
consideration of a petition to revive after a final Office Action must be a Notice of Appeal 
(and appeal fee required by 37 CFR 1 .17(b)), an amendment that prima facie places the 
application in condition for allowance, the fifing of a continuing application or a Request for 
Continued Examination (RCE). Sfi£ MPEP 7f1.03(c)(lll)(A)(2) and 37 CFR 1 .1 14. 

As to item (3), the showing of .record jsnatsufficjent to. establish to the satisfacfon of 
the Commissioner that the delay was unavoidable within the meaning of 37 CFR 


§M37(a)? 


The Office may revive an abandoned application if the delay in responding to the 
relevant outstanding office requirement is shown to the satisfaction of the 
Commissioner to have been "unavoidable." See, 37 CFR § 1 .137(a)(3). Decisions on 
reviving abandoned applications have adopted the reasonably prudent person standard 
in determining if the delay was unavoidable. Ex parte Pratt. 1887 Dec. ComnYr Pat 31, 
32-33 (ComrrTr Pat. 1887) (the term "unavoidable" is applicable to ordinary human 
affairs, and requires no more greater care or diligence than is generally used and 
observed bv prudent and careful men in relation to their most important business."); in 
re Mattullath 38 App. D.C. 497, 514-15 (D.C. Cir. 1Q12V E^pgrfe Henrieh. 1913 Dec. 
Comm'rPat 139, 141 (Comm'r Pat. 1913). In addition, decisions™ revival arejnade 


has, foiled to meet hfe'or her burden 8 of estabtishmg trre- oause of thwwa^able delay. 

The showing of record is inadequate to establish -unavoidable delay within the meaning 
of|5U°s'c:^133 

abandoned oMy.-wheoa netitforifir. or counsel for petitioner .takes a['acboiiTie^ssary 
focai)CQpecresponsfi to. the outstanding pftice action, but through mfeintervention of 
unforeseen circumstances, such as failure of mail, telegraph, f acsimije, or the . 
negligence of otnprwtep rphafria employees, the response is iiorinriely^eceive^irrtne - 


In a nonprovisional application abandoned for failure to prosecute, me' required rfcpVnwy ix rrictoy" We inWgof - 
continuing application. In an application or patent, abandoned or lapsed for failure to pay the issue fee or any portion thereof, 
the required reply must be the payment of the issue fee or any outstanding balance thereof. 

*See MPEP i\ 1 (c) { III ) \o (2 > for a discussion of the requirements for a showing 
of unavoidable delay. 


80/S0'd 3££Z PZP PIS 


£00S-S0-nON 



Office/ 

Petitioners arauments have been considered but they are not persuasive. Petitioner 
m ^fuf k u^.^fpfeaii^ w^ joaimidflb^ft ^^ respon ding:: - 

ta-ap p H c a n t ' s numw Ms^mefidm erit s ! w ^r^ap ptiea^w^teeitevevwt^w - 
acti on .was, p ending ■. . Furthermore applicant states he was unaware of the time 
constraints/' ~ 

A-feviewof *he<ffieiaJ-*eeord imlj<ate8_p^itioner submitted.a. total of three amendments 
in response to the Final Office Action. The Examiner in response to the amendments 

iridicsted-appitcant^ad^^ — 

application in condition for allowance. Regardless as to whether petitioner anticipated a 
favorable response there is a limited time to provide a timely response. The final Office 
action and subsequent advisory amendments clearly informed petitioner there was a 
shortened 3 month period to reply to the Final Office Action. The actions further 
informed applicant the maximum extendable period for reply was six (6) months from 
the mailing of the Final Office Action. Thus petitioner's delay resulting from the lack of 
knowledge or improper application of the patent statue, rules of practice or the MPEP 
does not constitute an "unavoidable" delay. 5 

TfTus^etifionet has. failed Id provide sufficient facts to warrant the finding of 
unavoidable-delay within the-meaning of 37 CFR 1.137(a). 

The change of correspondence address submitted with the petition has been entered 
and made of record. 

Alternative Venue 

Petitioner may wish to consider filing a petition to revive based on unintentional 
abandonment under 37 CFR 1 .137(b). a grantable petition pursuant to 37 CFR 
§ 1.137(b) must be accompanied by the required reply, the required petition fee, and a 
statement that the entire delay in filing the required reply from the due date for the reply 
until the filing of a grantable petition pursuant to 37 CFR § 1 .137(b) was unintentional. 

The filing of a petition under 37 CFR § 1.137(b) cannot be intentionally delayed, and 
therefore, must be filed promptly, a person seeking revival due to unintentional delay 
caw>ot make,a^tementthatt^jdeJay,wa& unintentionaUiQles&lhe entire delay, 
including the delay from the date it was discovered that the application was abandoned 
until the filing of the petition to revive under 37 CFR § 1.137(b), was unintentional, a 
statement that the delay was unintentional is not appropriate if petitioner intentionally 
dele^ed-the-filing-of e-patitiorvfor revival 4jnder-37- CFR- § i . 1 37(b). .. 


Further-corre spondence with respect to this matter should be addressed as follows: 


By mail: Mail Stop Petition 

Comn^ofcecfcr. Patents": . 
P.O. Box 1450 


4 | 6?t oarte Pratt . 1887 Dec. Corom'r Pat. 31 (COitlfti'r Pat. 1887). 

5 Sfi£ »'<">■ " Oiling . 673 T. Supp. 314, 317, 5 OSPQ2D 1130, 1132 (N.D. Ind. 
1987); Vincent v. Mossinarmff . 230 USPQ 621, 624 (D.D.C. 1985) ?mit;h v, Pomona, 209 
USPQ 1091 (0.DJ1. 1978); p.v y ff r-ro Murray. 1891 Dec. Conun'r Pat. 130,131 (1891). 
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Alexandria, VA 22313-1450 

By facsimile: (7 03) 308-6 916 

By hand: Office of Petitions 

2201 South Clark Place 
Crystal Plaza 4, Suite 3C23 
Arlington, VA 22202 

By delivery service: U.S. Patent and Trademark Office 

Customer Window, Mail Stop Petition 
CrvsteL-PJaza -Two, Lobby.-Room 1 B03 . ■ 
Arlington, VA 22202 

Telephone inquiries should be directed tatrre undersigned at ^703)- 306-0261 . 

Charlema-R -Grant. 
Petitions Attorney 
Officeof Petitions 
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